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Dear Sir:

We have recelved your recent communication, in which 'you sutmit
for our determination the following matter:

On August 13, 1945, the County Judge of Colorado County, Texas,
accepted a plea of gullty to an imformation charging a violation of the
liquor laws filed In the county court, and rendered jJjudgment agalnst
defendant for a fine of $100.00 and coste of court, No motion was made
for a new trial, nor was an appeal taken, and Immedlately after the
renditlcn of sald judgment, the defendant paild euch fine and coste to the
county clerk. The following day, on August 1%, 1945, the commty judge,
as ghown by his docket entry, rendered an order setting said Judgment
aslde. The questions ilnvolved are: B

1. Can the county Judge legally set aslde a jJudgment
such as was glven in this case when the defendant. pleads
guilty ané had already pald his fine and recelved & re-
celipt for the same by the clerk of the court?

2., What is the legal dispoaitlion of the fine and costs
as shown by the factes in this case?

We asgume that all the acte in question ocourred during the
same term of county court, and that the judgment rendered on August 13,
1945, as aforesaid, was duly entered in the minutes and approved by the
county Jjudge before the expiration of sald term of court. From the facts
stated we cannot assume that the Judgment of August 14, 1945, was at the
instance or on motion of the defendant.
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The general rule is that during the term of the court at which
any Judgment has been entered, or motion acted upon, the court still has
povwer over all of its progeedings and may correoct and reform oxr set aside
any Judgment or action of the court had during the term. See Pena v,
State (Crim. App.), 24 8. W. (2) 396; Bundick v, State, 59 Crim. Rep. 9,
127 8. W. 543; Bumphries v. State (Crim. App.), 69 8. W. 527; Metcalf v,
State, 21 Crim. App. 17k, 17 S. W. 1k2,

However, in a criminal case 1f the accused has suffered some
punishment under the judgment, the court is powerless to change 1t in
any substantlal respect, unless at the instance or on motlon of defendant.
See Grishem v. State, 19 Crim. App. 504; Brezela v. State, 92 Crim. Rep.
479, 2hk 8, W, 529; and Turner v. State, 116 Cr. R. 154,

Therefore, giving application to the principles controlling,

we are constrained to hold that, unless at the instance or on motion of
defendant, it was beyond the power of the county Judge to set aslde the

original judgment rendered on August 13, 1945. Such being the cese, the
order of August 1%, 1945, attempting to set aside the original judgment,
wvas & nullity and cannnot be enfprced, but the original Jjudgment of con-
viction is legal and stands as executed.

In view of our answer to your questlon No. 1, it ls unnecessary
to answer question No. 2.

Yours very truly,

TEE ATTORNEY GENERAL OF TEXAS

By /s/ Robert L. lattimore, Jr.
Robert L. ILattimore, Jr.
Assistant
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